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Guidance for Human Rights Assessments

Every decision should be based on the circumstance of the individual case.

This information is for Guidance purposes only.

Points to remember when carrying out assessments

- The Assessment needs to be thorough.

- A Local Authority’s ability to resist challenges is largely dependant on

the quality of the written assessments and reasons.

- Where you are sceptical about what a person is saying, this should be
put to them so that they have a further opportunity to explain. They
should be told their account is too vague/incredible so that they have a
reasonable opportunity to rebut the suggestion being made. Record

the response together with your conclusion.



- If you have reasons to believe the person is not telling the truth set out

what these reasons are.

- Make sure the conclusion sets out full reasons for any

recommendation/decision made.

- Where possible the interviewer should always be the person who also

writes the assessment and makes the decision/recommendations.

- The Social Worker/Care Manager should assume that their reasons

and conclusions will be disputed and when writing the assessment

should cover the issues which s/he anticipates will be disputed.

- List all factors that inform your decision. In effect record your thinking

process.

DECISIONS AND REASONS

The service decision represents the culmination of the local authority’s
inquiries and assessment of a case and, as such, is usually the central
document in a judicial review. A decision and reasons might be incorporated
in the assessment document and endorsed by the manager or can be set out
as a separate document. There is a general duty on decision makers to

provide reasons for their decisions. Reasons must be intelligible and



sufficient. They must deal with the substantive points that have been raised.
They may, however, be stated briefly. A Court will generally not criticise a
local authority for not addressing in detail every point raised by a claimant.
The purpose of giving reasons is to enable the recipient to see what the
reasons are for the decision and to challenge those reasons if they are
apparently inadequate. Good practice dictates that the decision should,

where practicable:-

- be in writing

- contain a summary of the relevant facts as found

- Identify the service provision applied for

- identify the materials/evidence/reports considered as part of the

assessment

- identify any relevant principals of law (i.e legal test)

- state whether or not a service is to be provided and, if so,

identify any conditions restrictions thereon;

- give reasons where service provision is refused. List briefly all
factors that inform your decision. In effect record your thinking

process.



Where a service is being withdrawn a period of grace should generally be
allowed (at least 7 days). The person affected should be given details of the
written assessment decision and reasons, and where the service is being
withdrawn, this should be provided in advance i.e. no later than the time

notice is given that the service

HUMAN RIGHTS ASSESSMENT

PURPOSE OF ASSESSMENT

Explain to the person the purpose is to determine whether, and if so to what
extent, it is necessary to continue to provide asylum support in order to avoid
a breach of rights under the ECHR as protected by the Human Rights Act
1998.

Almost invariably the claim will be that there is no other means of support
available, which will potentially involve rights under article 2 (‘degrading
treatment’) and/or 8 (‘interference with and/or family life’). The principle
consideration is likely to be whether a person has access to support from any
other source e.g friends, family, charitable organisations or NASS “hard

cases” support.

ASSESSMENT OF CURRENT SITUATION

Update/review assessment of destitution on basis of current circumstances. If

clear that the Claimant is no longer destitute as defined in the relevant asylum



legislation (see above), support can be terminated on the basis that they are
no longer eligible for asylum support under the 1999 regulations. No further

human rights assessment required.

HUMAN RIGHTS CLAIM

Ask person why s/he consider it necessary for asylum support to continue.

If the person has an asylum claim which has yet to be determined and has no
other means of support available then, on the present state of the law, asylum

support should continue.

Where there are children in the family and no other support available, a
breach of Article 8 is likely given the potential for children to be received into

care.

In relation to adults without children, where there is clear evidence that
charitable support or other support is not available and they are not able to

work, then a breach of Article 3 is likely if support is not provided.

However, access to NASS “hard cases” support has been held to be sufficient

to avoid a breach of article 3.



RELEVANT HUMAN RIGHTS SECTIONS

Article 3
“No one shall be subjected to torture or to inhuman or degrading

treatment or punishment”.

The issue is whether a refusal to continue to provide support would
necessarily subject an applicant to inhuman or degrading treatment. There is
a burden on the Claimant to show that provision is necessary in order to avoid

a breach.

The question whether the threshold of severity had been reached was

considered by the Court of Appeal in R (Q) v.SSHD 2003 in context of s.55(5)

of the Nationality Immigration and Asylum Act 2002. This section enables
NASS to refuse asylum support in the case of a person who has made a late
claim for asylum unless it is necessary for the purpose of avoiding a breach of
a person’s Convention rights. The court held that the regime imposed on an
asylum seeker who is denied support constitutes treatment for the purposes
of Article 3 because he cannot be removed while his claim for asylum is

pending and he cannot lawfully work unless given special permission to do so.

The Court also found that it was not unlawful for NASS to decline to provide
support unless and until it was clear that charitable support had not been
provided, and the individual was incapable of fending for himself such that his

condition verged on the degree of severity which would establish inhuman or



degrading treatment. It was not enough that there was a real risk this would

OocCcur.

In Limbuela and others v SSHD 2004 section 55 was again considered. The

Court of Appeal held that a decision, which compels a person to sleep on
streets or elsewhere in the open without basic shelter and without funds, is
normally inhuman treatment. It was not necessary for a person to show that
actual onset of severe illness or suffering. Where it is clear that there is no
charitable or other support available the presumption will be that severe
suffering will imminently follow and the threshold of severity necessary

to engage article 3 would be reached.

Article 8

Everyone has the right to respect for his private and family life, his

home and his correspondence.

Article 8 concerns a person’s rights to a private life. Preservation of mental
stability has been considered to be a precondition to effective enjoyment of
the right to a private life. Article 8 does not guarantee a right to housing

provision.

Unlike Article 3, Article 8 is a qualified right and there will be circumstances
where a breach is acceptable. The question is whether the interference is

proportionate and necessary. Will the refusal of support result in striking a fair



balance between the applicant’s rights and the general interests of the
community in all the circumstances of the case? Matters to be taken into

account include;

a) The severity of its impact on the applicant;

b) The likelihood of withdrawing support having such an impact on
the applicant;

c) Whether the applicant’s needs can be met elsewhere;

d) The resource implications of meeting the need;

e) The fact that but for a breach of the applicant’s rights, the
legislation prevents an authority from providing the applicant
with support — the objective of Schedule 3 is defined in R (K) V.
LB Lambeth as follows; “It is to discourage from coming to,
remaining in and consuming the resources of the United
Kingdom certain classes of person who can reasonably be

expected to look to other countries for their livelihood”.

ASSESSMENTS

1). If it is viable for a person to return to a Country or origin, any breach in
this country is likely to be seen as a consequence of the decision to
stay and would not amount to treatment or interference by a local

authority.



2).

3).

In relation to asylum seekers, a return to the Country of origin could not
be considered to be a viable option where there is an outstanding
asylum claim. Accordingly withdrawal of support would be considered
‘treatment’ by the local authority. In these circumstances it is
necessary to consider whether withdrawal of support would engage
Article 8 particularly in relation to the possible separation of children

from their parents due to withdrawal of support.

When undertaking a human rights assessment in these cases a local
authority will be primarily concerned with other support which might be
available from family, friends, charity or own resources including any

ability to work.

FAMILIES WITH CHILDREN

4).

If a child were to be accommodated separately from parents as a result
of the removal of support a breach of Article 8 is likely to arise. A local
authority could anticipate such a breach if a family had no other
support available and were likely to become homeless and should
continue support rather than wait for the breach to occur. Therefore, if
it is assessed that no other support is available from friends, charity,
etc, then the support should continue. If they are unable to work
support might need to continue until the asylum claim has been finally
determined and the family are eligible for benefits or can return to their

country of origin.



ADULTS WITHOUT DEPENDANTS

5).

6).

7).

In relation to adults without children and without any special needs it
will be necessary to consider whether withdrawal of support would
engage article 3 or 8. A breach of article 8 is less likely to arise in
these circumstances. The principal question is whether withdrawal of
support results in destitution and whether the effects would be

sufficiently severe to engage Article 3.

Where an adult without dependant children is fit and well it is unlikely
support will be required to prevent breach of a human right other than a
limited period to enable them to leave the Country. This support is
likely to have been provided previously by NASS and is unlikely to be

support from a local authority.

Where an adult without children suffers from physical or mental health
problems it is possible withdrawal of support will be required for a
longer period in order to avoid breach of article 3 and 8. It would be
necessary to consider the impact of withdrawal of support on existing
medical conditions or mental health difficulties and other factors such

as the weather conditions etc which might exacerbate difficulties.



CHECKLIST

1.

Is there an existing claim for asylum/leave to remain? > if yes, support

should continue.

If the asylum claim has failed and all rights of appeal heave been
exhausted, then consider legal basis upon which support can continue
but before support can be terminated a human rights assessment

should be undertaken.

Update/review assessment of destitution on basis of current

circumstances.

Why does claimant say it is necessary for asylum support to continue?

What is their current source of support and what support is being

received?

Is support available from any other source e.g friends, family,

charitable organisations, NASS “hard cases” support.

If yes, then support should be terminated after 7 days. A letter should
be sent to the claimant setting out the reasons why support is being
terminated and when. A comprehensive record of the assessment and

reasons for termination should be written up.

If no, then support should continue. A review should be undertaken on
a regular basis. A letter should be written to the Home Office seeking

clarification of what action the Local Authority should be taking.



